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IN THE SECOND DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH, FARMINGTON DEPARTMENT

STATE OF UTAH,
Plaintiff, | RULING ON DEFENDANT’'S MOTION
TO SUPPRESS EVIDENCE
V&,
JEREMY JACOB HAUCK,

‘Case No. 061701179
Defendants,

TUDGE DARWIN C. HANSEN

This matter is before the Court on Defendants* Motion to Suppress All Evidence Discovered
During a Warrantless Search of His Home . The Court held a hearing on this matter on January 23,
2007, and again on March 12, 2007. The Court has reviewed ths moving papers and responding
papers, along with supporting documentation, and for the reasons set forth below, the Court DENIES
the motion.’

BACKGROUND

On Friday, August 4, 2006, Laura Hauck went to work, where she spoke with her brother-in-
law, Larry Garlock. (Motion to Suppress Transcript, January 23, 2007, Honorable Darwin C.
Hansen, Page 15:03-09). It was the last tme her family would hear from her; her body was
discovered on August 7, 2006. (Preliminary Hearing Transcript, Sepiember 26, 2006, Honorable

Rodney 8. Page, Page 19:01) On Saturday, August 5, 2006, Faye Garlock remembered that she had

It is important to note that Defendant’s Motion to Suppress only addressed whether the
initial entry into Defendant’s house was in violation of the Fourth Amendment (no arguments
were made regarding State law violations). As a result, this ruling is limited to that issue.
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not invited her sister, Laura, to her grandson’s baptism, nor had she invited her (o a family birthday
party. (Suppress 39:03-08). Faye began calling Laura early Saturday morning o iuvijtc her to the

various activities. {Suppress 39:13), She tried calling Laura apjnroximately a dozen times that day,

but was never able to make contact with her. (Suppress 39:20). She had also tried calling
Defendant, Laura’s son, approximately five to six times that day. (Stippress 40:12-14). Ttwas alittle

unusual that she was never able to reach Laura; generally she was able to reach her after three or fOLu‘-
attempts, or she would at least reach Defendant, who was often with Laura or‘ knew where she was.

(Suppress 39:14-25).

The next day, Sunday, August 6, 2007, Faye began calling Laﬁra again early in the morning,
(Suppress 40:18-19). Faye called Laura approximately a dozen times and was never able to reach
her. (Suppress 41:04).

The next morning, Monday, August 7, 2006, Laura’s supervisor called Larry wondering if
he knew where Laura was. (Suppress 16:24), The supervisor informed Larry that Laura had not
shown up for work and that she had not called to explain her absence. (Suppress 17:02-09). Larry
and Faye (hereinafter “the Garlocks™) thought this seEméd strange bec_ause Laura was meticulously
prompt for work. (Suppress 17:02-09), She was always early for work and it was out of character
for her to show up late or skip the entire day without first clearing it with her supervisor. (Suppress
17:04-06). |

Inlight of thig mformauon Larry went to Laura s residence (o see 1f he could make sense of
111e situation. (Suppress 17:22), He knocked on the door and yelled for Laura, but he did not receive
any response. (Suppress 18:01-05). Shortly thereafier, Larry began searching for L’Lur& (Suppress

18:10-15). He went to the local car dealcrsth to verify whether Laura had brought her car into the

k2]
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shop to have work done onit, (Suppress 19:02-11), No one at the dealership had heard from Laura,

(Suppress 19:11). Larry returned to Laura’s residence to verify whether or not she had retumned
home; however, once again, no one responded to his shouts and he was not able to make contact with
any persons. (Suppress 19:16-19). Subsequently, he rénmu.ed home' to spealk to his wife about the
situation, (Suppress 19:13, 19-22),

When he arrived home, Faye indicated that she had tried calling Laura and Defendant again,
but no one answered the phone. (Suppress 20:14-15). In addition, she had caﬂed several other
members of the family te verify whether they had heard from Laura; none had. (Suppress 2015-1 7)
Larry called the police, explained the problem, and indicated that he and his wife‘were concermed
about the situation. (Suppress 22:09-10). He told dispatch fhat Laura and Defendant were “absolute
home bodies [and] never go anywhere.” (Second Motion to Suppress Transcript, March 12, 2007,
Honorable Darwin C. I-Ianseﬁ, EXHIBIT 2A and 2B, The Police Dispaich Transeript: Track 45).
Hg also told dispatch that Laura never missed work. (Dispatch: Track 45). He explained that he and

his wife had been trying to contact her for three days and it was “really not like her” not to answer

04

their calls. (Dispatch: Track 61). He told dispatch that he was worried that Laura was missing and

. he was “worried that something’s happeﬁ.ed in the house.™ (Dispatch: Track 45, Track 635). Larry
told dispatcll that he wonld meet police at Laura’s residence. (Dispatch: Track 65, Track 67). As
a result, officers were dispatched to Laura’s {esidenea where Larry awaited their amrival, (Prelim
36:19-23).

Officer Brent Savage was the first to arrive at Laura’s residence, He was dispatched to the
residence on a “welfare check.” (Prelim 6:12). When he arrived he met both Larry and Faye.

(Prelim 7:05). Officer Darrell Brown arrived shorily thereafter, (Prelim 8:06), The Garlocks

3
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mmformed the officers that they had not heard from Laura for several days; that they had tried calling
her for the last couple of days and never heard back from her; and that they were worried something
Was wrong because it was “highly unusﬁal“ for them not to have heard from her for so long. (Pretim
7:10, 23; 37:15; 59:1 1). They explained that Laura and Defendant shared one car, and that it was
not located at the residence, nonetheless ILan:y expressed that it was not normal for Laura to go
anywhere without telling someone in their family and that he had searched all tﬁe local places where
shemight be. (Prelim 29: 03-10; Suppress 23: 14-22). The Garlocks also informed the officers that
Laurahad not been to work that day and that it was out of character for her because she was normally
very meticulous about arriving to work on time. (Prelim 7;12-13; 38:01-02). Larry explained to the
officers that in all the years she had worked there she had never been ial.te, let alone missed a day of
work; her job was important to her and she took it very sericusly. (Suppress 27:20-24). Asa result,-
the fact that she had completely skipped work raised serious concerns for the Garlocks, (Suppress
29:11). In addition, they informed the officers that Laurai had been depressed lately. (Prelim 29:01;
Suppress 25:03-05), Finally, they also informed the officers that they had knocked on her door and
had not recei“/ed any response. (Prelim 7:24)° Fayt-a reiterated to the officers that she was worried
that Laura needed help and that she felt as though Laura’s condition was serions enough that she
waé unable to even pick up the phone to call for help. (Suppress 47;01-10),

The officers bégan to walk the perimeter and started knocking on the doors. (Prelim 8:04).
The officers began pounding on the door, but received no response. (Prelim 8:11), Asthey walked

around the house, they noticed a window without hlinds. (Prelim 8:13). When they looked in the

*The officers had also been told that Laura’s car was not at the residence; however, this
information does not seemt to be hi ghly influential given the fact that the officers were also told
that Defendant often drives the vehicle.
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window, tiley could only see part of the kitchen. (Prelim 8:14). They did not see anybody in that
area, but they did notice thai a bag of cat food had been spilled. (Prelim 38:24).

The officers noticed that a second story window was open and discussed the possibility of
getting a ladder to climb in the window. (Prelim 9:01). Duﬁng this same time, tﬁe Garlocks were
continually pressuring the officers to climb in the window in order to verify-whether everything was
okay. (Suppress 24:11-13). Finally, the officers decided to climb in the window. (Prelim 9:20).
Three firefighters caﬁe down with the lédder, climbed fo the second story window, and removed the
protective screen with a Leatherman tool. (Prelim 9:24-25). Subsequently, the officers climbed up
the ladder and entered the residence. (Prelim 10:01-03),

The officers began calling out to possible occupants and then began (o peruse the residence -
in search of any persons. (Prelim 10:15-25). The officers eventually made their way down to the
‘basement, where Laura’s bedroom was located. (Prelim 12:7-12). Officer Savage approached the
bed, believing that someone might be lying- underneath the covers. (Prelim 13:20~21). Instead, he
found a .pool of red liquid, which appeared to be blood. (Prelim 13:23-25). Subsequently, Laura’s
body was later discovered inside a freezer located in the basement of the residence, (Prelim 19:01).

After discovering the body, Sergeant Lioyd Kilpack was made aware that Laura’s car was
nussing from the residence and that no one was able to locate her son, Defendant. (Prelim 72:20-
22). Sergeant Kilpack began investigating his whereabouts and leamed that Defendant had not
shown up to work for a week, (Prelim 73:01-08). As aresult, Sergeant Kilpack put out an “attenpt

to Iocate™ thronghout the Utah region and also throu ghout the state of Montana. (Prelim 73:11, 14-

‘Sergeant Kilpack had recently been made aware that Defendant had recently moved to
Utah from Montana; consequently, he thought it would: be prudent to issue an “attempt to locate”
in both states in case Defendant decided to returmn to Montana, (Prelim 73:14-17),

5
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7).

Inaddition, Sergeant Kilpack located two credit cards while searching Laura’s purse. (Prelim
76:13-14). After tracking the credit cards, Sergeant Kilpack learned that Defendant had used the
credit card on the night of August 5™ and August 6™ to check in to a Layton Motel. Preiim 76:22-
25). When Defendant checked into these motels, he uéed his Utah Driver’s License for verification
and listed his Utah residence as his permanent address on the paperwork. (Suppréss 51:11-13) In
addition, On Monday, August 7th, the éredit card showed that he checked in to a motel in Pocatello,
Idaho. (Suppress 50:11-13 citing to Exhibit 1), Subsequently, on Wednesday, August 9th,
Defendant checked into a motel in Missoula, Montana. (Prelim 77:10-11; Suppress 50:11-13 citing
Exhibit 1). When Defendant checked into this motel, e used his quta.na Driver’s License for
verification apd listed his old Montana residence as his permanent addréss on the paperwork, .

(Suppress 05-09). Sergeant Kilpack eventually confirmed Defendant’s exact location, and he wés
subsequently taken into cusécdy. (Prelim 77:20-22).
ANALYSIS
ABANDONMENT
The State asserts that Defendant abandoned any privacy interest in his house when he
abandoned the premises and fled to Montana. One who abandons his property also abandons any
reasonable expéctati on of privacy in the property. United Stazes v. Levasseur, 816 F.2d 37,44 (2nd
Cir. 1987). As aresult, any search and seizure of abandoned ;:imperty does not violate the Fourth
Amendment because the individual does not have any privacy right in the property. 7d. In other
words, a person who has abandoned his or her prczpérty does not have standing to complain of an

illegal search and seizure. State v. ‘Rynkart, 125 P.3d 938, 943 {(Utah 2005).
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Abandonment is not to be decided on the basis of property rights or leasehold interests;
instead, it is a question of fact to be decided on an abjective basis in light of all the relevant facts and
circumstances, Levasseur, 816 F.2d at 44; See also Rynhart, 125 P.3d at 942. Inthe law of property,
the question is whether the individual has relinquisheé his property interest so that another may
successhully assert his superiot interest. Rynhart, 125 P.3d at 942, “Conversely, in the law of search
and seizure,... the question is whether the defendant has, in di scarding the property, relinquished his
reasonable expectation of privacy so that its seizure and search us reasonable within the limits of the
Fourth Amendment.” Rynhart, 125 P.34d at 943. As a result, what the defendant abandons is his
reasonable expectation of privacy in the pllc:perty. id,

In Rynhart, the Utah Supreme Court adopted a two prong test to determine when an
individual has abandoned his privacy interest in his property for purposes of the Fourth Amendment.
The test includes both a subjective and objective component, First, the State must establish that the
property owner has not retained an expectation of privacy that society would recognize as objectively
reasonable. /4. at 944. Second, the State ﬁnust establish that the “external manifestations of the
property owner’s intent would lead a reasonable person to believe that the property owner had
voluntarily abandoned any legitimate privacy interest in the object or place to be searched.” Jd. The
property owner dées not need to permanently relinquish possession to forfeit his privacy rights; it
is sufficient that he or she leave an item unsecured in a public place. Jd.

The facts pertinent to the question of abandonment are both what the officers knew at the
time of the search and seizure, and also those facts that are discovered afier the search, which
manifest a decision not to retum to the property. Levasseur, 816 F.2d at 44, However, in

considering abandonment, it is “impossible to justify the warrantless search on the grounds of
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ab madon;rncnt [based on the crime committed therein] when the [crime] has not yet been proved, and
a conviction cannot bé ﬁsed ex post facto 1o validate the introduction of evidence used 1o secure the
same conviction.” Michigan v. Tyler, 436 U.S. 499, 505-06 (1978).
Frong One: An Expeciation of Privacy that is Recognized as Objectively Reasonable by Society.

Qur nation has Ioﬁg viewed the home as the most private and protected of places, The home
15 one of four domains expressly protected by the Fourth Amendment. Bi;z‘gkam City v. Stuart, 122
P.3d 506, 511 (Utah 2005) In addition, the Supreme Court has drawn a firm line at the entrance of
the house for privacy purposes, See quton v. New York, 445 1J.8. 573, 590 (1980),

The home is where many private and protected things are kept and members of society would
expect that their things will remain safe inside the home. When individuals leave their home for a
period of time, they do not anticipate, nor are they willing to recognize that those acﬁ.cms would
cause them to forfeit all expectations of privacy 111 their house. That is why they take great care to
lock the doors and secure their possessions when they leave, As a.result, it is not reasonable to
believe that society would objectively conelude that Defendant forferted his privacy interest in hig
house when he ook tjze necessary steps to secure the premis&:,-but merely chose not sleep there on
a few occasions.* |

Prong Two: A Reasonable Person’s Belief that the External Manifestations of the Property
Owner’s Intent are Indicative of Abandonment,

Defendant’s external manifestations do not indicate that he intended fo abandon his privacy

. “This Court does not find the fact that the second story window was open a sufficient
indicia of abandenment, All of the ground level windows and doors were locked and the second
story window was secured by a screen that required a ladder and a Leatherman to remove before
eniry was possible, As aresulf, this Court concludes that Defendant took the type of actions that
society would view as objectively reasonable to secure his privacy interest.

8
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Interest in his property, There was testimony that Defendant lefi his residence and checked into a
Layton Motel fer two nights on August 5-6, 2006, However, when he left his residence, he Iocked
all ihé ground level doors and windows to his house. In addition, Defendant came back to his
residence on at least one occasions while he was sleeping in the Utah motel rooms.? Subsequently,
Defendant left the state of Utah and traveled to the state éf Montana where he checked into a motel
on the night of August 9, 2006, When ﬁc checked into the Montana motel, he used his Montana
Driver’s License for verification and listed his old Montana address as his permanent address.
Shortly thereafter, he was apprehended and taken into custody. |

These limited facts ave not sufficient to demonstrate a reasonable belief that Defendant
intended to abandon any privacy interest in his residence. Defendant took the necessary steps to lock
all the doors of his residence and secure any possession within. Moreover, even when he was
sleeping in motel roorms, he still returned to his residence on at least one occasion. Mofe:ever, the
evidence does not indicate that Defendant took many, if’ any, personal possessions with him.
Leading one to conclude that Defendant left his possessions secured at his residence in Utah,$

These external manifestations would lead a reasonable person to conclude that Defendant
intended to maintain a privacy interest in h-,is house. His actions indicate that he took the normal
precautions to ensure his privacy. In addition, all of his private possessions remained at the house,

and it is reasonable to believe that he intended o reclaim them at some point in the future, These

*The officers found newspapers had been brought inside the house and were sitting near
the front door; however, only Defendant and Laura had keys to the residence. (Prelim 32:06),

“Sergeant Killpack testified that many items were left behind in Defendant’s house,
meluding clothing, hunting supplies, food, ete. In addition, Sergeant Killpack testified that the
house looked as though someone conld have been returning. (Second Suppress (08:01-09:08).

9
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external manifestations would lead a reasonable person to believe that Defendant did not abandon
any privacy interests in his property.

As stated above, the mere fact that Defendant did not sleep at his residence for four ﬁights
is niot indicative of an intent to abandon. Tt is often thé case that individuals leave their residence and
£o on vacation without intending tlo relinquish their privacy fnterest int their house,

In addition, the fact that Defendant used his old Montana residence while securing a hotel
room in Montana is also not indicative of an intent to gbe:nﬁon. It1s often the case that individuals
wil] ust;: a local address when c:;:xnducting business in another state in order to simplify the process.
. Moreover, people often use different addresses for different oceasions: bne might use a parent’s
address for important documents, but nse a college address for other matters. The mere fact that
Defendant used a local Montana address while checking into a motel in Montana does not lead a
reagonable person to believe that he intended to abandon his resideﬁce, This is true especially in
light of the fact that just days earlier, while lie was staying in various motels in Utah, he used his
- Utah residence as his permanent address.

Moreover, the fact that Dcfen.dant did not clean any of the residue from his mother’s death
would not lead a reasonable person to conclude that he intended to abandon his residence. It cammot
be assumed that Defendant did, in fact, commit the ¢rime alleged in this case. Michigan v. Tyler,
436U 8. 499, 505-06 (1978), As a result, the fact that Deflendant did not tamper with a crime scene
and clean up the evidence should not be considered in determining whether he abandoned his
residence.

The State relies on  Rynhart as support for its contention that Defendant abandoned his

property interest in his residence, However, Rynhart is distinguishable from the instant case, From

10
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the outset, it is important to note that Rynhart involved the abandonmenti of a vehicle, which is given
fewer privacy protections than a house. Wyoming v. Houghton, 526 1U.8. 293, 303 (1999). In‘
Rynhart, the Utah Supreme Court relied on the following evidence in its holding: “the saarchiug
officer was not confronted with any facts suggesting that Rynhart intended to retain her privacy
inferest in her pu:rsé or van, Rynhart did nﬁt secure her #ehicle, inform either the property owner or
the police of the accident, or take her purse with her when she left the scene, Instead, she left her
purse in the unlocked car for more than five hours, acknowledging her interest in the property only
after the search had been completed and the van had been towed to a wrecking yard.” State v,
Rynhart, 125P.3d at 944-9435. The factsof the instant case ave easily distinguished from thoserelied
upon iy Ryﬂizaw.‘ |

First, Rynhart dealt with an abandoned vehicle in another person’s yard, The instant case
deals wif]#z. a home, one of the most constitutionally protected area of privacy. Moreover, Defendant
did not leave his home in another’s yard. In addition, unlike Rynhart, in the instant case, Defendant
left the doors to his house locked. In short, the facts of Rynhart conld lead a reasonable person to
believe that the defendant had abandoned her pri vacy interﬁsiss Rynhart lefi her car in a public place
where people could see into the windows and verify that a purse was left in an unlocked ¢ar. At this
point, Rynhart’s actions show that she had i}p interest in protecting her purse. Conversely, the facts
of the instant case deal with Defendant’s privéte residence on his own land. He locked all the doors
and took the necessary precautions to ensure that his privacy was maintained. As a resylt, Rynhart
is easily distinguished from the instant case and has little applicability.

In addition, the State also relies on United States v.Levasseur, 816 F.2d 37 (2nd Cir. 1987).

First, it should be noted that this is one of the rare cases where a court came to the conclusion that

11
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a home had been abandoned. Normally, cases dealing with abandonment claims deal with items
sucll as unattended motor vehicles, hotel rooms, luggage, ﬁurses, wé:afpc:rlis or drugs discarded by
fleeing susj)ects, or trash. This is the only case refercncecﬁ by either party that deals with a house.
However, the facts of this case are very unique and are easily distinguished from the instant case.

In Levasseur, the defendants were the subject of a decade long, nationwide investigation.
They participated in underground aotivitieé, used assumed names, moved repeatedly. For example,
in 1982, the defendants learned that law enforcement were close to locating them, so they deserted
their Bastern Pennsylvania I'ﬂSidEHf.‘:ﬂS,‘ abandoning weapons, bomb materials, and other
paraphemalia. Once again, in 1984, policé were closing in on the defendants, and actually located
several of them. One ofthe captured defendants warned another defendant (Carol Manning) that the
cops had surrounded his house. Asa result, Manning fled her house once again. When the police
finally reached the Manning residence, there was no sign of her, They knocked on the door and
attempted to make contact but 'Maxming had already left the area. Without consent ora warrant, the
officers searched the residence. Manning never returned to her residence, and she continued to avold
arrest until she was eventually apprehended 6 months later in another State. Subsequently, Manning
challenged the wmmt].eés search of her house.

Le;za&s'eur is easily distinguished ﬁt:;m the instant case. In Levasseur, the defendants had o
history of abandonirzg their residence when police closed in on fheir location, As aresult, there was
a patterﬁ. of Manning abandoning her properties. Moreover, Manning had already obtained a new
residence and had been living there for several months without ever returning to her old residence.
To the contrary, in the instant case, Defendant has no history of abandoning his residences.

Furthermore, there is no evidence that Defendant liad obtained any other type of long-term residence;

12
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‘he was apprehended just days after he left Utah. Instead, the facts of the instant case appear to fall
far short of those in Levassenr. As opposed to being part of a terrorist group that had been being
tracked for years, Defendant was merely a teenage boy who lived at his home, Moreover, he did not
rent property so that he could easily abandon it when the police closed in on his location. Instead,
he lived in his family-owned residence and had no fear of being located by the police. In fact, he had
retumed to b,is residence on at least one occasion afier the alleged murder took place. Asaresult,
Levasseur has little persuasive value to this Court.

In Conclusion, the State has not met its burden to prove to this Court by a preponderance of
the evidence that Defendant abandoned any privacy interest in his residence. Society values the
privacy of the home above almost anything else. The limited facts of this case are unpersuasive, at
best, in showing that Defendant’s actions showed an intent to abandon his property, or that society
would be willing to recognize that Defendant abandoned his property. As a result, Defendant
maintained a privacy interest in his residence when the officers entered withont a warrant,
EMERGENCY AID EXCEPTION

Having found that Defendant retained a privacy interest in his house, D‘efendmfn argues that
the State violated his privacy interest when police officers entered his hoﬁse Wiﬂw“ﬂ'{ a valid warrant
or exception to the warrant requirement. Warrantless searches inside a home without a warrant are
presumptively unreasonable. Brigham City v, Stuart, 126 8.Ct. 1943, 1947 (2006). However, the
Fourth Amendment is subject to certain liﬁlifa.tio1zs, including the exigency associated with the need
to assist persons who are seriously injured or threatened with such injury. 74, ““The need to protect
or preserve life or aveid serious injury is justification for what would be otherwise illegal absent an

exigency or emergency.”™ Id. citing Mincey v. Arizona, 437 U.S. 383, 393-94 (1978). This

13
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Justification is commaenly known as the mﬁergeﬁcy aid doctrine. Brigham City v. Stuart, 122 P.3d
506, 512 (Utah 2505). Many states, including Utah, had been using a three prong test to determine
whether the emergency aid doctrine applied. 7d.; See also State v, Davidson, 994 P.2d 1283, 1287
(Utah App 2500), Under that test, the State was required to show the exigency of the sitmation by
proving the following:. |

(1) Police have an objectively reasonable basis to believe that an SMmergency exists
and believe there is an immediate need for their assistance for the protection of life.

(2)The search is not primarily motivated by intent to arrest and seize evidence.

(3) There is some reasonable basis to associate the emergency with the area or place

to be searched. That is, there must be a connection with the area to be searched and

the emergency. )
Brigham City v. Start, 122 P.3d at 513; State v. Davidson, 994 P.2d at 1287 (Utah App 2000).
Subsequently, in 2006, the United States Supreme Court slightly altered this test. In Brigham City
V. Stuart, 126 8.Ct. 1943 (2006), the Supreme Court rejterated that “[a]n action is ‘reasonable’ under
the Fourth Amendment, regardless of the individual officer’s state of mind, ‘as long as the
circumstances, viewed objectively, Justify [the] action.™ Id. at 1948 (emphasis in original), Asa

result, the Court held that the officer’s subjective motivation was irrelevant, essentially removing

the second prong of the test. However, the rest of the test appears to have remained intact.”

It should be noted that in Brigham City v. Stuarr, 126 8.0t 1943 (2006), the Supreme
Court spoke about the emergency aid docirine more in terms of protecting or preserving life or
avoiding serious injury, and not as much in terms of locating an unconscious, semiconscious, or
missing person who is feared to be injured, Specifically, the Supreme Court stated that, “law
enforcement officers may enter a home without a warrant to render emergency assistance to an
injured occupant or to protect an occupant from imminent injury,” JJ. At 1947 However, in
Brigham Ciy the Supreme Court dealt with facts were ar individual was imminently facing
imjury due to ongoing violence; it did not deal with facts where a person was missing and
believed to be unconscious or otherwise injured. As a result, in Brigham City, the Supreme
Court never addressed those aspects of the test, Flowever, that is not indicative of any desire to
limit the emergency aid doctrine to instances where infury is imminent. The only change the
Supreme Court made to the test was (o remove the subjective component, Otherwise, the test

14
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Prong One: Objectively Reasonable Belief thar a Person is Unconscious, Semi-Conscious, or
Missing and Feared Injured or Dead,

To prévent the misuse of the emergency aid doetrine, there must be some abjectively
reasonable belief or indication of the probability that a person is suffering from a serious physical
injury or that an unconscious, semi-conscious, or missing pérson feared injured or dead is in the
home. Brigham City v. Stuart, 122 P.3d 506, 513 (Utah 2005); see also State v. Cromer, 51 P.3d
55, 63 (Utah App 2002). The officers neéd only have a reasonable basis to believe that such an

emergency exists; they do not need to have prohable cause, See Davidson, 994 P.24d at 12878

remains intact and is still applicable when someone is believed to be unconscious,
semiconscious, or missing and feared injured. The Utah Supreme Court has stated in Davidson,
that it believes that our interpretation of the emergency aid doctrine, which includes the search of
missing persons, is consistent with the United States Constitution and the Supreme Court has
never stated anything to the contrary, except 1o remove the subjective component of the test. See
LDavidson, 994 P.2d at 1287 (stating, “We believe the emergency aid doctrine is sound and
consistent with case law from both the United States Supreme Court and our own supreme
court.”). -

*Defendant, relying primarily on Henry v. United States, 361 U.S. 98 (19359), argues that
an officer must have probable cause io believe an emergency exists before he or she is entitled to
enter a dwelling under the Fourth Amendment, The Court is not persuaded by this argument.
First, Henry is not controlling on the issue because its holding was simply that probable cause iz
the standard of proof required to arrest a suspect without a warrant; it did not address the
standard of proof required for the emergency aid exception. As aresult, where the instant case
deals with the standard of proof required for an officer o enter a dwelling under the emergency
aid exception, Henry is easily distinguished. Moreover, case law clearly establishes that the
standard of proof required in emergency aid situations is a reasonable basis and not probable
cause. In Davidson, 994 P.2d 1283, the Court of Appeals stated “there is a distinction between
the usually understood definition of probable cause and the ‘reasonable basis’ referred to in the...
emergency aid docirine.” J4. at 1287. Moreover, in explaining the difference between cases
dealing with the emergency aid docirine and cases dealing with exigent circumstances, the Court
specifically stated that “in [exigent circumstance cases] there is probable canse but no warrant,
while in [emergency aid situations] there is no probable cause to justify a warrant..” Id, Asa
vesult, this Court is not persnaded by Defendant’s arguments that the standard of proof should be
probable cause, and it will analyze this issue under the reasonable basis standard, which is
provided for in case law. '
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In the instant case the officers had an objeaﬁvaly reasonable basis to beiievﬁ that an
emergency existed and to believe that ia‘ar& could be inside the house in need of immediate
assistance for the protection of life; specifically, that Laura could be inside the house in an
unconscious state, semiconscious state, injured, or dead,

The officers knew that Laura had been missing for days, They knew that her family had not
been able to get a hold of her and that she had not returned their calls for at least three days, In
addition, they were also not able to reach her son. Both of these facts wers unusual and out of
character for Laura, especially in lightof thja fact that both individuals carried cell phones, which are
easily accessible. The Garlocks told the officers that they were normally able to get a hold of harl
either on her cell phone or on her son’s cell phone, | However, this wasn’t the only behavior that
could reasonably lead one to believe that Laura was in trouble, In addition to those facts, Laura had
also not shown up for work. This was entirely out of eharacter for her. She never missed a shift
withaut calling ahead and confirming her' absence with her boss and she was known for arriving to
work early for every shift. Even if she had shown up for work a faw mlnu‘:as late it would have been
out of chamctar for her, but when she failed to show at all, without explanation, that was a red flag
to her family that something was wrong, In addition, the family did a limited search of the
surrounding area. Larty went to the local car shop 1o see if something had happened to Laula § car
to cause her to be late to work, Larry also went to Laura’s :eszdence and noticed that cat food and
been spilled, but the mess was never cleaned. In lj ght of these circumstances, Faye caﬂed the rest
of the family to see if any of them had he&rd‘ anything to explain these abnormalities. None of the
other family members had any explanation for Laura’s actions and none of them had heard from

Laura. In addition to these facts, there was also the lingering knowledge that Laura had been
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depressed recently. It is the combination of all of these abnormélities, which were explained to the
officers, that made it objectively raasbnable to béiieva that Laura could be unconscious,
semiconscious, injured, or dead. Again, these facts do not need to rise to the leve] of probable cause,
the facts need only make the belief that Laura was hurt or injured reasonable. See Davidson, 994
P.2d a1 1287. Based on the totality of all of these facts, it is at least reasonable to believe that Laura
may have acted upon her depression and done something to hurt herself that made her incapable of
getting up to answer the phone, clean up the cat food, or go to work. The mere fact that her car was
missing was not sufficient to diSpeI these fears because it was the only vehicle that both she and her
son were dﬁ,ving;.consequenﬂy, it was logical to believe that her son could have taken the car and
that Laura was inside the house in need of help.” As aresult, the totality of the circumstances show
that, based on Laura’s unusual Behavior, it was reasonable to believe that she could be unconseious,
semiconseious, or missing and feared injured or dead.'

Prong Two: A4 Reasonable Basis to Associate the Emergency with the Arvea or Place to be
Searched, . —

It is important to note that, as stated above, there is a distinction between the nsually
understood definition of probable cause and the “reasonable basis™ referred to it the second (what
used to be third) prong of the emergency aid doctrine. Davidson, 994 P.2d at 1287, Probable cause

refers 1o the probability that contraband or evidence of a crime will be found. Zd. The emergency

*The fact that her car was not there could make the need for external help more pervasive
because her son could have left with the car and if Laura was hurt inside the house, one could
reasonably believe that her son was not there 1o help her,

"“Whether or not the officers believed that Laura was injured or unconscious inside the
house is not relevant to this inquiry. As stated above, the Supreme Court removed the subjective
component from the emergency aid test. '
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aid doctrine does not require probable caués to Justify a warrantless search because the police officer
is acting in his non-law enforcement eapacity; Id. Instead, there need only be “Some reasonable
basis to associate the place searched with the emergency.” 14,

As stated above, it was obj ectivély reasonable 1o believe that Lanra could be unconscious,
semiconscions, or otherwise missing and feared injured, and it was also reasonable to believe that
she céuld be suffering any of these travesties in her house. Ntaﬁe of the family members Were aware
that Laura intended to leave her house and go anywhere over the weekend. In addition, Larry did
& cursory search of the swrounding area, including the local car shop and could not find her
anywhere, Furthermore, Larry had told the officers that Laura and Defendant were “I‘s,ome bodies”
and that it would be strange for them to be anywhere but at their house, Asa result, it is reasonable
and natural to begin the search at Laura's residence. Laura’s residence “was a reasonable place to
associate with the emergency and hagitima{e place to begin the search for [her].” Kansas v. Jones,
947 P.2d 1030, 1039 (Kan. App. 1997).

The instant case is similar to Jones, 947 P.2d 1030. In Jones, the Sh;awnee police were
dispatched to a welfare check, Anthony a:ﬁd Domna Flamez were concerned about their son Tony.
They had made plans for dinner with Tony on March 22, 1995, but he had never shown up and they
had not seen him since. The Flamez’s had called Tony several times and loft him several messages,
but he never returned their calls, The Flamez’s said this was unusual behavior for Teny. They also

‘said that he had recently become acquainted with someone of whom he éeemed to be afraid. The
officers went to Tony’s apartment and knocked on his door. When they received no response, they
had an employee unlocked Tony’s apartment and the afficers entered, Upon entry, the officers saw

two individuals smoking erack inside the apartment. They moved to suppress the evidence as being

18



APR-04-2007 WED 01:53 PM SECOND DISTRICT COURT FAX NO. 8014473881 P 20

obtained in violation of the Fourth Amendment. The Kansas court allowed the evidence ‘to be
admitted under the emergency aid docirine. The court found the. fact that Tony had
uncharacteristicadly missed dinner and his failure to return any calls was sufficient for the officers
to believe that he could be injured. In addition, t}ie cour;i found that Tony’s residence was the most
reasonable place to associate with the emergency; the house is a legitimate place to begin a search,
The instaﬁt case is similar to Jones insomuch that Laura’s uncharacteristic behavior of
slipping work and failing to return a:ny phone calls for three days was sufficient to lead an
objectively, reasonable person to believe that she conld be unconscions, semiconscious, injured, or
dead. Moreover, similarly to Jones, her residence was the most reasonable place to begin the search
given the fact that she was a “home body™ and the Ga;'locks had either already searched other logical
places she might be or contacted family members and her work to ensure that she was not there,
Inconclusion, there was an obj ectivéiy reasonable basis to believe that an emergency existed,
In addition, tliare was a reasonable basis to believe thai if Lauzra was in need of assistance, she was
likely still inside her house. As aresult, the police were justified in usin g the emergency aid doctrine

to bypass the warrant requirement of the Fourth Amendment.'!

"I light of the fact that this Court has ruled fhere was no Fourth Amendment violation,
there is no reason 10 address any areuments regarding inevitable discovery as that doctrine is only
used to correct Fourth Amendment violations. There was no Fourth Amendment violation in this
case; consequently, there is no need to analyze whether the evidence could have beern inevitably
discovered.
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CON CLUSION
For the foregoing reasons, the Defendants’ Motmn to Suppress%nw is DENIED. As -
a result, a pretrial conference is scheduled in this matter for 'éh& da%f /2007, i}

DATED April_$4- 2007,

BY THE COURT:

DARWIN HANSEN )
PISTRICT COURT JUDGE
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